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Annex 2 to the Judgment dated 20 June 2017

I direct that pursuant to CPR PD 39A para 6.1 no official shorthand note shall be taken of this Annex and that copies of this version may be treated as authentic.

Paul Walker, 20 June 2017.

Mr Justice Walker: 

Annex 2: Ordinary damages
	Submissions
	Judge’s comments/conclusions

	
	
	
	
	
	
	
	

	Topic (1)
	
	
	
	
	
	
	

	C Schedule: 

2.
BASIC DAMAGES TRESPASS TO THE PERSON

2.1
 The Claimant seeks an award of £2,000 for trespass to the person (as distinct from the award for pain, suffering and loss of amenity).

	See below.

	D Counter-Schedule: 

Damages for Trespass to the Person
2.
If and insofar as the force used by the Defendant’s officers was no more than would have been reasonable had a new  removal direction been correctly served, then the Claimant’s damages for trespass to the person should be nominal only, having regard to the facts that:

(1)
the Claimant was liable to be deported anyway; 

(2)
had a new  removal direction been correctly served, the Claimant would have had no ground at all for complaint;

(3)
the Claimant used force to resist his being deported because of his unwillingness to be deported in general and not because of any objection to his being placed on the Qatar Airways flight rather than the Egyptair flight or any objection to the effect that he had not been served with a valid removal direction for the Qatar Airways flight;

(4)
the Claimant was not in the event deported at all, because the Qatar Airways captain refused to take him and he was removed from the flight.


	This is dealt with in section G1.2 of the main judgment.

	C opening skeleton:
J.  Quantum 

(a) Assault and personal injury 

110.
The Schedule of Loss at [A51-A56] sets out the various Heads of Claim (see also para. 38 above) and it also sets out the basis for those claims. £2000 is claimed for the trespass to the person simpliciter …
136.
In addition, C is entitled to an award for the assault simpliciter. £2,000 is claimed.

	I understand the claims at paragraphs 110 and 136 to be one and the same. 

	D Sep 2015 submissions:

[nothing further]

	

	C Oct 2015 submissions:

[nothing further] 


	

	
	
	I consider that an award of £2,000 is appropriate to cover the general and continuous threat of the use of force, along with the degree of force inherent in the light holds used when escorting Mr Wamala up the staircase, and the minor transient injuries identified in Topic 2 b.



	Topic (2)
	
	
	
	
	

	C Schedule: 
5. PAIN, SUFFERING AND LOSS OF AMENITY

Physical injuries

5.1 The Claimant suffered injury to his back, neck, legs, knees, hands and wrists. The injuries to the Claimant’s back, neck and right wrist were significant soft tissue injuries. 

5.2 In relation to the back and neck injuries, the Claimant’s expert’s prognosis in December 2013 was that if the Claimant received appropriate treatment – namely physiotherapy, cognitive behavioural therapy for pain management and possibly targeted injections – any symptoms of pain beyond March 2014 would be not be due to the 24 December 2011 incident save to the extent that the Claimant’s perception of pain had been altered due to psychological trauma.  

5.3 In the event, the Claimant has not been able to access a consistent programme of treatment, and he remains symptomatic in terms of neck, back and right wrist pain at the present time.
5.8 The neck and back injuries fall into the (c) (i) back injury bracket (£5,800 - £9,200) for injuries with a recovery period of 2-5 years. 
5.9 The wrist injury can be compared with the JC Guidelines on an uncomplicated Colles fracture taking around 2 years to heal: £5,450.


	In so far as there were injuries to the legs, knees and hands (other than to the right wrist), they are adequately compensated for by the award of £2,000 under Topic 1 above.

	D Counter-Schedule:
Pain, Suffering and Loss of Amenity

Physical Injuries

10. The Claimant injuries sustained in the incident on 24 December 2011 were limited to transient minor soft tissue injuries and abrasions following his being handcuffed, the effects of all of which must have passed within a few weeks at most.  It is denied that the Claimant suffers any continuing physical symptoms as a result of the incident.

11. The Claimant has since the incident ought to exaggerate his injuries and to attribute to the accident symptoms which, if genuine, were and are attributable to pre-existing conditions and/or (in the case of any back and neck symptoms from which he may genuinely be suffering) to his own constitutional disc problems of genetic origin.

12. It is denied in any event that the Claimant has been unable to access appropriate treatment for such injuries as he genuinely sustained in the said incident.
19. The Claimant’s transient soft tissue back and neck injuries attributable to the accident would justify an award of no more than £500, close to the the bottom of the JC bracket for minor neck / back injuries with recovery in a few days, weeks or months (£300 -£1,550), but allowing for a finding that there were transient injuries to both back and neck.

20. Even if, contrary to the Defendant’s case, the Claimant sustained lasting soft tissue injuries attributable to the accident, they would fall into the JC bracket for minor injuries, recovering in several months to a year in the case of the neck (£1,550 - £3,200) or within 2 years in the case of the back (£1,550  - £5,800). A combined award would not exceed £2,250.

21. The Claimant’s wrist injury (transient abrasions/lacerations as a result of the application of handcuffs) cannot reasonably be compared to a fractured wrist. An appropriate award for such an injury would be £750, which is toward the bottom of the JC bracket for minor hand injuries  (£670 - £3,190).

22. There must be an appropriate discount for overlap between the physical and psychiatric injuries ( beyond the discounts between the PTSD and depression and between the back and neck injuries taken into account above.  The Claimant contends for a discount of about 30 overall, taking the middle of the ranges that he has contended for. It is agreed that a 30% discount would be appropriate..

	These assertions in the Counter-Schedule are, save in respect of the conduct of Mr Wamala when he met Mr Matthews, largely inconsistent with my findings in section E of the main judgment.



	C opening skeleton:
[paragraphs 11 to 121 deal with evidence of injuries]

122.
There cannot be any sensible argument that C did suffer injuries form the incident on 24 December 2011. As to quantum, the neck and back injuries fall into the (c)(i) back injury bracket in the Judicial College Guidelines:

Where a full recovery or a recovery to nuisance level takes place without surgery within about two to five years. This bracket will also apply to shorter term acceleration and/or exacerbation injuries, usually between two to five years. 

In the region of £5,800 to £9,200
123.
See: Davis v Roxby Engineering (Lawtel 0200619) - £7000 (updated to £9439) for a 2 year acceleration back injury plus 2 year psychological symptoms; McCarthy v O’Reilly (Lawtel 0201662) - £5500 (updated to £6025) for a 2 year soft tissue neck and back injury.

124.
In relation to the wrist there is little comparative case law. The JC Guidelines state that an uncomplicated Colles fracture is worth around £5450 – such fractures typically take around 2 years to heal.  Although the injury period in Mr Wamala’s case is somewhat longer, a fracture would be more serious and painful in the initial period. 


	

	D Sep 2015 submissions:

106.
Mr Wamala’s transient soft tissue injuries attributable to the accident would justify an award of no more than £500, close to the bottom of the JC bracket for minor neck/ back injuries which recover in a few days/weeks/months (£300 - £1,550), but allowing for a finding that there was an injury to the neck as well as to the back, contrary to Dr Jabbar’s examination report.

107.
Even if, contrary to Reliance’s case, Mr Wamala sustained lasting soft tissue injuries attributable to the accident, they would fall into the JC bracket for minor injuries, recovering within 2 years in the case of the back (£1,550- £5,800) or within several months to a year in the case of the neck (if indeed any injury to the neck was sustained) (£1,550 - £3,200). A combined award should not exceed £2,250.

108.
Mr Wamala’s wrist injuries (transient abrasions/lacerations as a result of the application of handcuffs) cannot reasonably be compared to a fractured wrist. An appropriate award for such an injury would be £750, which is towards the bottom of the JC award for minor hand injuries (£670 - £3,190).


	

	C Oct 2015 submissions:

[nothing further] 

	  To a substantial extent the pain experienced by Mr Wamala at the time of trial was attributable to his PTSD. Much, perhaps all, of the neck pain perceived by Mr Wamala when examined by Mr Mohammad is likely to fall within this category. On this footing I conclude that within the (c) (i) bracket a sum of £7,500 will adequately compensate Mr Wamala for pain, suffering and loss of amenity not associated with PTSD.
  As to the wrist injuries, there was very substantial pain at the time the injuries occurred. From March 2014 onwards wrist pain can be attributed to PTSD. The wrist injuries were particularly unpleasant, and can in my view be reasonably regarded as coming close to, but not equating to, those associated with a Colles fracture. I consider that £4,500 will adequately compensate Mr Wamala for pain, suffering and loss of amenity not associated with PTSD.

Total on topic (2): £12,000.


	
	
	
	
	
	

	Topic (3)
	
	
	
	
	

	C Schedule: 

Psychiatric injuries
5.4 The Claimant developed symptoms of severe post-traumatic stress disorder (PTSD) as a result of the incident on 24 December 2011. The Claimant’s pre-existing depression also became more severe as a result of the incident on 24 December 2011.

5.5 The Claimant’s symptoms include intrusive thoughts and nightmares, difficulty sleeping, difficulty concentrating, episodes of anger and irritability and a belief that he will die prematurely.

5.6 In July 2014, the Claimant’s expert’s prognosis in relation to the psychiatric injuries was that if the Claimant is able to access secure and reliable treatment in Uganda, then the period for recovery would be in the region of 36 months. 

Quantification

5.7 The psychiatric injury falls into the “Moderately Severe” bracket (b) of the JC Guidelines on Post-Traumatic Stress Disorder (£17,000 - £44,000).

	

	D Counter Schedule:
Psychiatric Injuries

13. The Claimant’s psychiatric history suggests that he was suffering from symptoms of depression and post-traumatic stress disorder prior to the incident of 24 December 2011. His symptoms of post-traumatic stress disorder and, possibly, of depression were a consequence of earlier ill-treatment in Uganda.

14. The fact of the Claimant’s being liable to be deported, the inevitability of his deportation, the fear of such deportation and the threat(s) to his physical integrity on return to Uganda together with the actual process of deportation, would have acted as stressors that would have exacerbated and/ or triggered a recurrence of his pre-existing symptoms and/or conditions in any event, independently of the incident on 24 December 2011.

15. The incident was not itself responsible for any aggravation or recurrence of symptoms attributable to the Claimant’s pre-existing psychiatric condition. 

16. Neither the exact nature nor the extent of the symptoms alleged in Paragraph 5.5 of the Schedule is admitted as genuine or as genuinely continuing.

17. The Claimant is likely to recover his full psychiatric health within 12 months.
Quantification

18. Even on the Claimant’s factual case:

(a) his psychiatric injuries only fall towards the bottom of the JC bracket for minor PTSD (£2,900 - £6,000) / depression (£1,125 -£4,300) on the basis (denied) that all his psychiatric symptoms were and are attributable to the incident. Given the very substantial overlap between the two conditions, even on a full causation basis the appropriate award for his psychiatric injuries would be no more than £4,000.

(b) having regard to his pre-existing condition(s) and the likelihood that given his inevitable deportation, he would have suffered some psychiatric illness in any event, so that the symptoms attributable to the incident would only fall to be assessed as leading to an award equivalent to a small percentage of an award which might be appropriate if all his past and present psychiatric symptoms had been and were attributable to the incident
Psychological Treatment in Uganda

24. It is denied that the Claimant has any greater need for psychological treatment in Uganda upon his return as a result of the incident than he would have had in any event.  No admissions are made as to the fact or extent of any such need, or as to the likely cost of meeting it, although it is admitted that to relieve is psychological symptoms (not caused by the incident) the Claimant needs anti-depressants for a period of 12 to 24 months and some psychological treatments (trauma focussed cognitive behavioural therapy and / or eye movement desensitization and reprocessing).  It is further not admitted that there is a real prospect of the Claimant deciding to undergo any such treatment.

25. Although the Claimant will need antidepressants for a further 12 months after making a full recovery to normal psychological health he will need to continue taking anti-depressants for a further 12 months.

	

	C opening skeleton:

ii.  Psychiatric harm

137.
Damages can include damages for the material contribution to recognised psychiatric harm (e.g. Clerk & Lindsell on Torts, 21st ed., p.86, §2-37). 

138.
Professor Katona has diagnosed C with severe Major Depressive Disorder and severe PTSD (para 12 [D22]). Dr Britto agrees that C suffers from Depression and PTSD (para. 159 [B83]).  

139.
Professor Katona states that there is relatively little evidence of PTSD-specific symptoms prior to the index event (para. 10.3 [D20]) and that the attempted removal was the main cause of his current symptoms. Dr Britto accepts that the index event was a re-traumatization process, but states that this would have occurred in the absence of violence and aggression and was based on fear of removal (para. 163 [D84]). This is the principal point of difference in the joint expert report (see [D130-D131]). 

140.
Dr Britto’s opinion does not, however, give appropriate consideration to the serious and debilitating degree of force applied to C during the removal attempt, apparent, for example, from the CCTV footage.

141.
Moreover, in his statement dated 29 April 2015, C explains how his mental health has deteriorated still further. He was referred by his GP to a psychiatrist and he had sporadic appointments but these have not recommenced. He is currently taking Ventaflaxine  and Quetiapine  [B43]. C’s GP’s records record these continued prescriptions for anxiety and depression and the continued review, with no improvement noted, of his PTSD [D417-D435]. 

142.
The psychiatric injury falls into the moderately severe bracket on the guidelines on PTSD (£17,000-£44,000).

	

	D Sep 2015 submissions:

109. Even on Mr Wamala’s factual case:

(a) Mr Wamala’s psychiatric injuries would only justify an award towards the bottom of the JC bracket for minor PTSD (£2,900 - £6,000)/ depression (£1,125-£4,300) on the basis (denied) that all his psychiatric symptoms were and are attributable to the incident. Given the very substantial overlap between the two conditions, even on a full causation basis the appropriate award for his psychiatric injuries would be no more than £4,000.

(b) Having regard to Mr Wamala’s pre-existing condition(s) and the likelihood that given his inevitable deportation, he would have suffered some psychiatric illness in any event, so that the symptoms attributable to the incident would only fall to be assessed as leading to an award equivalent to a small percentage of an award which might be appropriate if all his past and present psychiatric symptoms had been and were attributable to the incident.

	

	C Oct 2015 submissions:

(e)
Quantification of psychiatric damage 

230.
The Claimant suffers from intrusive thoughts and nightmares, difficulty sleeping, difficulty concentrating, episodes of anger and irritability and belief he will die prematurely. He has also suffered psychotic episodes, as the evidence clearly demonstrates [D450]. 

231.
In July 2014, the Claimant’s expert prognosis was that if he is able to access secure and reliable treatment in Uganda, then a period of recovery would be 36 months. There is obviously a significant risk he will not.

232.
The Post Traumatic Stress Disorder JC guidelines 2015 are the starting-point. 

With 10% uplift

(B) Post-Traumatic Stress Disorder
Cases within this category are exclusively those where there is a specific diagnosis of a reactive psychiatric disorder in which characteristic symptoms are displayed following a psychologically distressing event which causes intense fear, helplessness and horror. The guidelines below have been compiled by reference to cases which variously reflect the criteria established in the 4th edition of Diagnostic and Statistical Manual of Mental Disorders (DSM-IV-TR). The symptoms affect basic functions such as breathing, pulse rate and bowel and/or bladder control. They also involve persistent re-experience of the relevant event, difficulty in controlling temper, in concentrating and sleeping, and exaggerated startle response.

(a) Severe
Such cases will involve permanent effects which prevent the injured person from working at all or at least from functioning at anything approaching the pre-trauma level. All aspects of the life of the injured person will be badly affected.

£45,000 to £76,500
£50,050 to £84,150
(b) Moderately Severe
This category is distinct from (a) above because of the better prognosis which will be for some recovery with professional help. However, the effects are still likely to cause significant disability for the foreseeable future. While there are awards which support both extremes of this bracket, the majority are between £21,000 and £27,000.
£17,600 to £45,500
£19,360 to £50,050
(c) Moderate
In these cases the injured person will have largely recovered and any continuing effects will not be grossly disabling.

£6,225 to £17,600
£6,850 to £19,360
(d) Less Severe
In these cases a virtually full recovery will have been made within one to two years and only minor symptoms will persist over any longer period.

£3,000 to £6,225
£3,300 to £6,850
233.
Mr Wamala’s injury would fall within bracket (b), “moderately severe” – albeit at the lower end due to the 5-6 year recovery period. 


	

	
	
	Mr Wamala’s PTSD cannot be regarded as merely “Moderate” – it cannot be said that he has “largely recovered”. It is appropriately placed at the lower end of “Moderately Severe”.  I consider that, including the effect of PTSD on perception of physical pain, £23,000 will adequately compensate Mr Wamala for pain, suffering and loss of amenity associated with PTSD. However an allowance must be made for psychiatric problems that would have affected Mr Wamala in any event. I deduct £7,000 in that regard, and accordingly award £16,000.

	
	
	
	
	
	

	Topic (4)
	
	
	
	
	

	C Schedule: 

5.10 It is accepted that there would be a degree of overlap between the injuries. Taking the injuries as a whole, the Claimant contends that the value of the PSLA claim is £30,000.

	

	D Counter Schedule:
[nothing further]


	

	C opening skeleton:
[nothing further]


	

	D Sep 2015 submissions:

[nothing further]

	

	C Oct 2015 submissions:

234.
It is accepted that there is an element of overlap between the injuries and therefore a total of £30,000 is claimed to cover physical and mental injuries, in addition to future losses.


	

	
	
	
	I have framed my awards separately, seeking to ensure that there is no overlap.

	Topic (5)
	
	
	
	
	

	C Schedule: 

6.
FUTURE LOSSES
6.1
Blamire Award for loss of earnings in Uganda

6.2
It is accepted that there are difficulties in precisely quantifying the Claimant’s claim for future loss of earnings and in identifying a multiplicand. However it is equally clear that there are such lost earnings to which a value should be attributed.  Consequently, a Blamire award is sought.
6.3
In the light of the meeting of the psychiatric experts of 17 June 2014, the Claimant is prepared to concede that the period for which a Blamire award should be sought is limited to 24 months (paragraph 13 (b)).  The Home Office has permitted the Claimant to remain in the UK until trial; however the Home Office has not permitted the Claimant to work. Given the adjournment of the trial (listed originally for May 2014), the period of loss now runs from August 2015 (the expected date of return to Uganda). Average income in Kampala is around £3,000 per annum (taking Uganda Bureau of Statistics figures for 2009/10 and applying a modest uprating)
6.4
In all the circumstances it is submitted that the appropriate award would be £6,000.
 
	

	D Counter Schedule:
23. Blamire Award

It is not accepted that the Claimant has any entitlement to a Blamire award.  There is no evidence that he has lost any opportunity of obtaining any or better gainful employment in England or Uganda as a result of the incident. Save that it is admitted that the deportation of the Claimant was deferred and that the Claimant has had no right to work in the UK, the factual assertions made in Paragraph 6.3 of the Schedule are not admitted.

	

	C opening skeleton:
143.
The claim for future losses falls under two heads. The first is a Blamire award (Blamire v South Cumbria Health Authority [1993] PIQR Q1) to reflect future losses, reflecting the fact that there will be such losses but given the number of imponderables a conventional multiplier/multiplicand approach is not appropriate (see e.g. Browne v The Commissioner of Police of the Metropolis [2014] EWHC 3999 where £25,000 award made despite absence of evidence and previous cash-in-hand work).

144.
C attended the National College of Business Studies in Nakawa in Kampala and worked in a managerial capacity in his mother’s grocery store before coming to the UK (statement para. 5, [B2]). C also completed level 1 and 2 accountancy courses at West End College, London [A103]. However, he was in prison between 1996 and 1999 and was then in immigration detention between 2010 and 2013. He is not currently permitted to work and receives Home Office support. (See statement paras. 7-9 [B2], 20 [B4], 183 [B37]). He claims the modest sum of £6,000 based on £3,000 average annual income in Uganda (Schedule of Loss, para. 6.3-6.4 [A55]).

	

	D Sep 2015 submissions:

113. It is not accepted that Mr Wamala has any entitlement to a Blamire award.  There is no evidence that he has lost any opportunity of obtaining any or better gainful employment in England or Uganda as a result of the incident. 

	

	C Oct 2015 submissons:

[nothing further]


	

	
	It is clear that Mr Wamala has been working in the UK since the incident. I have no information about PTSD causing difficulties with, or interruption of that work. It is not clear to me that Mr Wamala will be unable to work, or will experience difficulties with working, in Uganda by reason of his PTSD. Accordingly I decline to make a Blamire  award.

	
	
	
	
	
	

	Topic (6)
	
	
	
	
	

	C Schedule: 
6.5
Psychological treatment in Uganda

6.6
In the light of the joint report of the psychiatric experts on 17 June 2014, it is the Claimant’s position that he would require weekly treatment in Uganda for a period of 24 months in the event of his return through a combination of psychotherapy and/or trauma-focused cognitive behavioural therapy and/or eye movement desensitisation and reprocessing.  The Claimant’s orthopaedic expert’s opinion is that treatment of the psychological issues is paramount for the recovery of the physical injuries and that cognitive behavioural therapy for pain management is required.

6.7
Treatment in Uganda costs around £80 per session. 

6.8
Assuming that the Claimant will require weekly sessions for 50 weeks per year for two years, a sum of £8,000 is claimed.

	

	D Counter Schedule:
Psychological Treatment in Uganda

24. It is denied that the Claimant has any greater need for psychological treatment in Uganda upon his return as a result of the incident than he would have had in any event.  No admissions are made as to the fact or extent of any such need, or as to the likely cost of meeting it, although it is admitted that to relieve is psychological symptoms (not caused by the incident) the Claimant needs anti-depressants for a period of 12 to 24 months and some psychological treatments (trauma focussed cognitive behavioural therapy and / or eye movement desensitization and reprocessing).  It is further not admitted that there is a real prospect of the Claimant deciding to undergo any such treatment.

25. Although the Claimant will need antidepressants for a further 12 months after making a full recovery to normal psychological health he will need to continue taking anti-depressants for a further 12 months.

	

	C opening skeleton:
145.
The second is a claim for psychological treatment in Uganda, based on weekly treatment for 24 months at a cost of £80 per session = £8,000 (Schedule of Loss paras 6.5 – 6.8 [A55]).

	

	D Sep 2015 submissions:

110.
Mr Wamala has no greater need for psychological treatment in Uganda upon his return as a result of the incident than he would have had in any event.  However, given his psychological symptoms (not caused by the incident) Mr Wamala ought ideally to have anti-depressants for a period of 12 to 24 months to relieve them. 

111.
Ideally Mr Wamala might also benefit from some psychological treatments (trauma focussed cognitive behavioural therapy and / or eye movement desensitization and reprocessing).  However, there is no real prospect of his deciding to undergo any such treatment.

112.
Although Mr Wamala will make a full recovery to normal psychological health within 12 months he will need to continue taking anti-depressants for a further 12 months.


	

	C Oct 2015 submissions:

[nothing further]  

	

	
	
	
	I consider it likely that Mr Wamala’s mental health on return to Uganda would, even if the incident had not occurred, have required both treatment and medication. In these circumstances I am not satisfied that the incident will result in additional future expense to Mr Wamala. Accordingly I decline to make an award in this regard.



	The ordinary damages awarded are, on the above topics, (1) £2,000, (2) £12,000, (3) £16,000, (5) nil, (6) nil: a total of £30,000.



